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Appeal from a Denial of an Order for the Appointment of 4 
Sequestrator and a Mandatory Injunction by the 
United States District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant docketed the Municipal Court judgment against the 
appellee-defendant with the Clerk of the District Court for the District 
of Columbia (J.A. 1). D.C. Code, Sec. 11- 755(c) (1961). The appellant 
filed a complaint for the appointment of a sequestrator and a mandatory 
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injunction with the District Court for the District of Columbia (J.A. 2-3). 
A default was entered (J.A. 4; see docket record). Appellant filed a 
motion and an order to execute on the judgment by sequestration (J.A. 5). 
This was denied without a hearing (J.A. 5). This final disposition of the 
order by the District Court is appealable in this Court: 62 Stat. 929 
(1948), 28 U.S.C. sec. 1291, as amended; 65 Stat. 726 (1951), 72 Stat. 348 
(P. Law 85-508) (1959). 


STATEMENT OF THE CASE 


Plaintiff Earl Clark, Jr., on February 26, 1959 was awarded a judg- 
ment against the defendant Brock in the Municipal Court for the District 


of Columbia. The amount of the judgment was $1,381.62 plus interest and 
costs. (J.A. 1) 


The plaintiff docketed this judgment in the United States District 
Court for the District of Columbia on or about August 10, 1960. (J.A. 1- 
2) An oral examination of the defendant debtor was held at which time it 
was learned that the defendant's sole income was from his employment 
as a hospital attendant in the United States Soldiers' Home, Washington, 
D. C., that as such. he was a federal employee and that his sole asset, 
save necessary household furnishings, was a 1960 Oldsmobile sedan upon 
which he owed and presently owes a balance, greater than its worth. 
(J.A. 2, 3, 4) 


Small sums totaling $60 were paid by defendant to plaintiff subse- 
quent to said oral examination (J.A. 2). 


The plaintiff asked for judgment of District Court, appointing a 
sequestrator to disburse the payroll check of the defendant in accordance 
with the existing garnishment law and for a mandatory injunction direct- 
ing the defendant to turn over his payroll check to the sequestrator ap- 
pointed by this Court (J.A. 2-3). A motion and an order were filed on 
April 30, 1962 to this effect, and the order was denied by fiat without 
hearing. This denial is subject of appeal (J.A. 5). 
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STATUTES ALLOWING GARNISHMENT 


By Statute (38): Code of Ala. Tit. 7, Sec. 1035 (1958); Alaska 
Comp. Laws Tit. 55, Sec. 55-10-3 (1949); Ariz. Rev. Stat. Tit. | 12, Sec. 
1601 (1956); Ark. Stat. Anno. Tit. 31, Sec. 519 (1947); Colo. Rev. Stat. 
Ch. 77, Art. 12 Sec. 1-2 (1953); Gen. Stat. of Conn. Ch. 906, Sec. 52-361 
(1958); Calif. Code Civ. Pro. Sec. 710 (1955); 10 Del. Co. Sec. 3503 (1953); 
F.S.A. (Fla.) Sec. 65.13 (1951); Code of Ga. Ann. (1933) Tit. 46, Sec. 801 
(Act of 1945); Rev. Laws of Hawaii Ch. 238, Sec. 1 (1955); Ida. Cod. 

Sec. 8-507, 8-521 (1947); Ann. Ind. Stat. Tit. 3, Ch. 5, Sec. 524 (1933); 
Kan. G.S. Ch. 60 Art. 9, Sec. 1963 (1949); Ky. Rev. Stat. Sec. 427. 130 
(1955); Mich. Stat. Anno. Sec. 27. 1900 (1935); Minn. Stat. Anno. Sec. 
571.45 (1945); U.A.M.S. (Mo.) Sec. 525.310 (1949); Miss. Code Anno. 
Sec. 2789 (1942); Rev. Code Mont. Anno. Sec. 93-4341 (1947); Reissue 
Rev. Stat. Neb. Sec. 25-1012 (1943); N.R.S. (Nev. ) Sec. 281. 130 (1960); 
N. H. Rev. Stat. Anno. Sec. 512.9 (1955); N.J.S.A. Tit. 2, Ch. 26 Sec. 181, 
185 (1937), as amended N.J. S.A. Tit 2A Ch. 17 Sec. 53, 63 (1951); N. M. 
Stat. 26-2-28 (1953); N. Y. Civ. Practice Act Sec. 684 (1937); | Gen. Stat. 
of No. Car. Sec. 105-385 (3) (1958 Replacement Volume); N. Dak. Ann. 
Code Sec. 32-09-01 (1960); Ohio Rev. Code Ann. Sec. 2715.12 (1953); 

12 Okl. St. Ann. Sec. 1192 (1951); S.D.C. (So. Dak. ) Sec. 37. 2818 (1960 
Supp.); Tenn. Laws Sec. 26-518 (1955); Utah Code Anno. Tit. 78, Ch. 27, 
Sec. 15 (1951); Va. Code Ann. Sec. 8-449 (1950) Except as to "Officers" 
defined in Sec. 8-449.3 (1950); R.C.W.A. (Wash. ) Sec. 7.32. 060 (1915); 
West Va. Stat. Sec. 3834(28) (1939); Wis. Stat. Sec. 304.21 (1935); Wyo. 
Stat. Sec. 3-5011 (1945) superceded by Rules Civil Procedure, Rule 87. 


Decisional Law: Iowa, Opinion of the Attorney General, Septem- 
ber 14, 1961, as to the effect of Iowa Code provision (Iowa Cod. Anno. 
Sec. 642.2 (1950), which deals only with funds due the Municipal govern- 


ments. : 


Louisiana: where no statute spec ifically allows garnishment of 
government employees (see La. Stat. Anno. Tit. 1, Art. 3542 mesen, it 
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nevertheless seems to be allowed. Simon v. Hulse (Louisiana Highway 
Commission, garnishee, 12 La. App. 450, 124 So. 845 (1929)). 


tt 


STATEMENT OF POINTS 


Certain material circumstances distinguish this case from 
previous federal cases dealing with the sequestration of 
wages of federal employees. 


The policy considerations which underlie the rule against 
the garnishment of wages of federal employees have no 
applicability to sequestration: that is, 


a) it would burden the federal government with 


additional administration; 


b) it would involve the federal government in a 


Suit without its consent. 


To set up a class with an immunity (federal employees), 
and deprive another class of a property right they might 
otherwise have, where there is no public purpose or 
government need for such immunity, is such a denial of 
equal protection of the laws as to be violative of due 


process. 


The basis of the rule against the garnishment of the 
wages of federal employees is public policy, which, 
once valid, is no longer so, and where the reason for 


the rule no longer exists, the rule itself must fail. 


5) 
SUMMARY OF ARGUMENT 


The present law is that the salary and wages of federal employees 
can not be garnished. This law is judge-made and based on two considera- 
tions. One is general policy, that the federal government be free from 
interference in its public functions; that to subject the federal government 
to garnishment proceedings would add to its administration, so as to 
interfere and impede it to the detriment of the public interest. The second 
is the doctrine of sovereign immunity, that to subject the federal govern- 
ment to garnishment proceedings would be in effect subjecting it to suit 


without its consent. 


The appellant argues that sequestration in the manner prayed for by 
the appellant is permitted; that the cases dealing with this point are dis- 
tinguishable from the present case on their facts. 


The appellant further argues that the two policy considerations which 
form the basis of the rule against the garnishment of the wages of federal 
employees are inapplicable to the sequestration proceeding prayed for. It 
is submitted that the rule and reasoning of McGrew Vv. McGrew, 59 App. 
D.C. 230, 38 F.2d 541 (1941) that a sequestration proceeding such as the 
one here prayed for, would "indirectly subject the public service to equal 
embarrassment with that resulting from the service of an attachment or 


garnishment at law," must be reconsidered. 


Further, to preserve this immunity beyond the necessary bounds of 


the public objective it is said to be fostering is to discriminate unneces- 
sarily between classes. Judgment creditors are deprived of a property 
right and a remedy they would ordinarily have, but for this immunity. It 
is submitted that this is such a denial of equal protection of the laws as 


to be violative of due process. 


The appellant further argues that the rule itself (against garnish- 
ment of federal employees) being founded primarily on policy considera- 


tions no longer existent, can be changed by judicial decision. | 
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ARGUMENT 
I 


CERTAIN MATERIAL CIRCUMSTANCES DISTINGUISH THIS CASE 
FROM PREVIOUS FEDERAL CASES DEALING WITH THE 
SEQUESTRATION OF WAGES OF FEDERAL EMPLOYEES. 


In 1941, this Court of Appeals passed concurrently on the questions 
whether the wages of federal employees could be garnished and whether 
sach wages were subject to sequestration. McGrew v. McGrew, 59 App. 
DC. 230, 38 F.2d 541 (1941). 


As to the former. this court said (quoting Buchanan v. Alexander, 
4 How. 20 (1846): 


“To permit this (the attachment or reaching of salary 
of a government employee) (would at all times be found) 
embarrassing and under some circumstances... fatal to 
the public service. The funds of the government are specifi- 
cally appropriated to certain national objects and if such 
appropriations may be diverted and defeated by state process 
or otherwise. the functions of the government may be sus- 
pended.” 


Dealing with the question whether a sequestrator could be appointed, 
the court went on to Say’ 


The reason for the rule applies with equal force to a 
court order compelling a public officer or employee under 
the penalties of the law to pay over his salary or part 
thereof, as and when received by him to be credited upon a 
judgment theretofore recovered at law against him: 


The result of such a proceeding if sustained would in- 
directly subject the public service to equal embarrassment 
with that resulting from the service of an attachment or 
garnishment at law, and the creditor would accomplish in- 


directly what he is forbidden to do directly. 


McGrew and other cases dealing with sequestration of the wages, 
Applegate v. Applegate, 39 F. Supp. 887 (1941); Chewning v. District of 
Columbia, 73 App. D.C. 392, 119 F.2d 459 (1941); Rone v. Rone, 78 App. 
D.C. 369, 141 F.2d 23 (1941), are all distinguishable from the instant case. 
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Since these decisions, the garnishment law has been changed. D. Cc. 
Code, Sec. 15-314 (1961); by the Act of August 4, 1959, 73 Stat. 275, 

P. L. 86-130. Through legislation, Congress decided what percentage of 
a man's salary could be subject to garnishment in the ordinary cases. 
The court in McGrew had no standard by which they could decide what 
amount would be enough to sustain a person, residing in the District of 
Columbia, and working for the federal government. The court had no 
guarantee that the debtor would be supplied enough of his wages to main- 
tain himself and his family so as not to be a burden on his employer, the 


federal government. : 

In McGrew, the plaintiff judgment creditor asked to be paid $300 of 
the $400 monthly check of the defendant. The policy considerations of 
protecting the federal government from undue burden swayed the court. 
In that case, that such a large sum taken from that defendant’ s wages 
would adversely affect the federal government. This is not the case 


today. The court has a standard and there would be no question of burden. 


: | 
In Chewning, Rone and Applegate other factors are noted: In each 
there was an attempt either to force an officer of the federal government 
to turn over to a sequestrator the wages of a federal employee or to have 


the officer himself of the federal government act as a sequestrator, in- 


volving to that extent the federal government as a party. 


It is submitted that this case can be distinguished from those supra 
on its facts. 
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THE POLICY CONSIDERATIONS WHICH UNDERLIE THE RULE 
AGAINST THE GARNISHMENT OF WAGES OF FEDERAL EM- 
PLOYEES HAVE NO APPLICABILITY TO SEQUESTRATION: 
THAT S — 
a) IT WOULD BURDEN THE FEDERAL GOVERNMENT 
WITH ADDITIONAL ADMINISTRATION; 
>) IT WOULD INVOLVE THE FEDERAL GOVERNMENT 
IN A SUIT WITHOUT ITS CONSENT. 


a) It Would Burden the Federal Government with 
Additional Administration. 


The first important case, dealing with the question as to whether 
creditors can attach or garnish the wages of federal employees, was 
Buchanan v. Alexander, 4 How. 20 (1846). It was decided on general policy 
considerations. Through Mr. Justice McLean, the Supreme Court held: 

"A purser, it would seem, cannot in this respect (as 
garnishee) be distinguished from any other dispensary agent 

of the government. If the creditors of these seamen may, by 

process of attachment, direct the public money from its 

legitimate and appropriate object, the same thing may be 

done as regards the pay of our officers and men of the army 

and navy and also in every case where public funds may be 

placed in the hands of an agent for disbursement... No 

government can sanction it. At all times, it would be found 

embarrassing and under some circumstances it might be 

fatal to the public service.” 

Mr. Justice McLean was concerned about the additional adminis- 
trative work that would be laid upon the United States, with the possibility 
that the "functions of the government may be suspended.” Although some 
recent courts have interpreted Buchanan v. Alexander as basing its deci- 


sion solely on sovereign immunity (see Applegate v. Applegate, 39 F. Supp. 


887 (1941), and United States v. Waylyn Corporation, 130 F. Supp. 783 (1955) ), 


a careful examination of the decision will reveal that it was based first of all 
on general policy grounds and only secondarily in vague terms on sovereign 
immunity. As to the latter, the Court said: 


"So long aS money remains in the hands of a disbursing 
officer, it is as much the money of the United States, as if it 
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had not been drawn from the Treasury. Until paid over by 

the agent of the government to the person entitled to it, the 

fund cannot, in any legal sense, be considered a part of his 

effects. The purser is not the debtor of the seaman. . Al 

(No) (legal) liability attaches to the government or to its 

disbursing officers." Buchanan v. Alexander, 4 How. 20 

(1846). 

| 

Other decisions have expanded on these policy reasons. In Derr v. 
Lubey, 1 MacArth (D.C.) 187 (1873), the basis of the decision was "public 
convenience and necessity"; the court in Mayor and City Council of Balti- 


more, garnishee of John Brashears v. Basil Root, 8 Md. 95 (1855), said: 


"(To hold otherwise) would be calculated to produce 
serious interruption in the course of public business and 
hinder and delay, if not entirely prevent, in some instances, 
the accomplishment of very important measures, depending 
for their successful termination upon the prompt and regu- 
lar supply of the funds on which the officers or agents have 
to rely;..." 


In the Basil Root case, supra, the court was looking both at the 
effects on the judgment-debtor as public servant, and the necessary 
administration which would be involved if the United States had to act as 


garnishee. 


It pointed to "the injurious effects upon the regular arrangement 
| 


and administration of public business. . ." 

"Great public inconvenience would ensue if money could 
be thus arrested in the hand of officers and they be made 
liable to all the delay, embarrassment and trouble that would 
ensue from being stopped in the routine of their business, 
compelled to appear in Court, engaging Counsel, answer 
interrogatories, as well as take care that the proceedings are 
regularly carried on." Mayor et al. v. Root, supra, 8 Md. 95, 
101 (1855). 


Thus the policy aspect of this problem is this: 


It is possible that the subjection of the State and Federal 
Government might constitute a serious interference with 
their function and with their control over their respective 
instrumentality funds and projects. (See United Statesjv. 
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Lee, 106 U.S. 196 (1882). See also Cahn v. Allen, 124 NIL 

159. 11 A.2a 315 (1940), McGrew v. McGrew, 59 App. D.C. 

230, $8 F.2d 341 (1941); SPIN L.R. 454 (1937) ). 

The relief prayed for by the appellant would not even indirectly 
affect the administration of the federal government. The sequestrator to 
be appointed would not be a disbursing officer of the government which 
was the difficulty in Applegate v. Applegate, 39 F. Supp. 887 (1941). 
Rather. it would be someone appointed by the court who would act as a 
trustee both for the benefit of the judgment-creditor, appellant here, to 
the extent of the amount allowed to be taken in part settlement of his 
claim. and for the benefit of the judgment-debtor, appellee here, to the 
amount necessary to sustain himself and his family. Garnishment provi- 
sion of District of Columbia here would apply. D. C. Code, Sec. 15-314 
(1961). 


When the money is paid the employee, it is his (see Buchanan v. 
Alexander. 4 How. 20 (1846): Graves et al. v. New York ex rel. O'Keefe, 
306 U.S. 466 (1938) *. and the government ceases to be involved as to that 
sum. It would not be required to take account of the money paid by the 
debtor to his creditor. Rather, it would be the duty of the creditor to 
account to the court the status of the appellee's debt and payments. 


lf it were other assets of the appellee (which under the present law 
could be attached), the employee would be required to answer in court 


and engage counsel. The policy consideration presented by Mayor et al. 


v. Root, 8 Md. 95. 101 (1855), therefore is not compelling. 


It is urged that the policy reasons given for the doctrine that the 
wages of federal employees cannot be garnished — that it would involve 
additional administration on the part of the federal government detri- 
mental to the public interest — are not persuasive as to the specific 


relief prayed for. 
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b) It Would Involve the Federal Government in a Suit 
Without Its Consent. 

The second reason given by the courts for denying judgment credi- 
tors the right to garnish the wages of federal employees is the doctrine 
of sovereign immunity. Simply stated, this means that ''the United States 
cannot be lawfully sued without the consent," United States v. Lee, 106 
U.S. 196 (1882). It is wholly a judge-made doctrine, Monaco v. Mississippi, 
292 U.S. 313, 321 (1934), since there is nothing in the constitution requiring 
it, Block, 59 Harv. L.R. 1065 (1946). | 


One rationale of this doctrine, quoted by the Lee court (United States 
v. Lee, 106 U.S. 196, 206 (1882), appears to be this: 


"The broader reason is, that it would be inconsistent 
with the very idea of supreme executive power and would 
endanger the performance of the public duties of the sover- 
eign, to subject him to repeated suits as a matter of right, 
at the will of any citizen, and to submit to the judicial 
tribunals the control and disposition of his public property, 
his instruments and means of carrying on his government 
in war and in peace, and the money in his treasury." 


Briggs & Another v. Lightboats (Justice Gray), 11 Allen 
(Mass.) 157 (1865). | 


But the Supreme Court in United States v. Lee, 106 US. 196, 208 


(1882), placed sovereign immunity in a different perspective peculiar to 
the United States. 


"Under our system the people, who are there (Britain 
& the Continent) the subjects, are the sovereign. Their, 
rights whether collective or individual are not bound to give 
way to a sentiment of loyalty to the person of a monarch. 
The citizen here knows no person. . . to whom he need yield 
the rights which the law secures to him when it is well | 
administered. When he, in one of the courts of competent 
jurisdiction, has established his right to property, there is 
no reason why deference to any person, natural or artificial, 
not even the United States, should prevent him from using 
the means which the law gives him for the protection and 
enforcement of that right." 


The Lee court then went on to hold that: 


“The doctrine of sovereign immunity has no application 
to officers and agents of the United States. who, when as 
such, holding for public uses possession of property, are 
sued therefore by a person claiming to be the owner thereof 
or entitled thereto.” United States v. Lee, 106 US. 196, 

208 (1882). 
In Land v. Dollar, 330 U.S. 731, 738 (1946), Justice Douglas laid 
down what seems to de the test for determining whether a Suit is one 
xerefore in violation of the doctrine of 
of the case): 

“But the rule is based on practical considerations 
reflected in the policy which forbids suits against the sover- 
eign without tS consent. The essential nature and effect of 
the proceeding may de such as to make plain that the judg- 
ment Sought would expend itself on the public treasury or 
Gomain, or interfere with the public administration." 


f the rule against garnishment of the wages of federal employees 
has no applicability to the sequestering the wages. There is an ocean of 
difference between actually bringing in the United States as garnishee and 
not doing so. This equitable relief prayed for does not involve the federal 
government in any way. The government i5 not brought in as a necessary 
or indispensable party. There is no subjection of government assets or 
interference with public functions. There is no dipping into the Treasury 
till. The money is the defendant's when it is paid him. Only after it is in 
his hands does it become subject to order of the court, compelling him to 
hand over to the sequestrator his check to be negotiated, part to be paid 


the judgment-creditor appellant, part to be returned to the appellee in 


accordance with the ordinary rules of garnishment. Nor is the subjection 
of the wages of federal employees to sequestration in any way a tangible 
or certain economic burden in the government itself. This reasoning 


was rejected in analogous tax cases. 


In Graves et al. v. New York ex rel. O'Keefe, 306 U.S. 466 (1938), 
the Supreme Court said (concerning the taxing by a state of a federal 
employee): 
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(at page 480) "|T]he present tax is a non-discriminatory | 
tax on income... not in form or substance a tax upon the 
H.O.L.C. or its property, nor is it paid by the Corporation 
or the government from the funds. It is measured by in- 
come which becomes the property of the taxpayer when — 
received as compensation for his services and the tax laid 
on the privilege of receiving it is paid from his private 

funds and not from the funds of the government, either 


directly or indirectly." | 

(at page 486) "We perceive no basis for a difference in — 
result whether the taxed income be salary or some other. 
form of compensation or whether the taxpayer be an em-. 
ployee or an officer of either a state or the federal govern- 
ment or its instrumentalities. In no case is there basis for 
the assumption that such tangible or certain economic bur- 
den is imposed on the government concerned as would justify 
a court's declaring that the taxpayer is clothed with the im- 
plied constitutional tax immunity of the government by which 
he is employed." 


It was said in Metcalf & Eddy v. Mitchell, 269 U.S. 514, 522-523 
(1925): | 


"Not every person who uses his property or derives a 
profit in his dealing with the government may clothe him- 
self with immunity from taxation on the theory that either 
he or his property is an instrumentality of government 
within the meaning of the rule. 


"As the cases arise, lying between the two extremes, 
it becomes necessary to draw the line which separates those 
activities having some relation to government, which are 
nevertheless subject to taxation from those which are im- 
mune." 


It is submitted that as to reaching the wages of defendant by the 


procedure prayed for by the appellant the line is drawn on the far side of 


this case, that the immunity does not exist as to him. 
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TO SET UP A CLASS WITH AN IMMUNITY (FEDERAL EMPLOYEES) 
AND DEPRIVE ANOTHER CLASS OF A PROPERTY RIGHT THEY 
MIGHT OTHERWISE HAVE, WHERE THERE IS NO PUBLIC PURPOSE 
OR GOVERNMENT NEED FOR SUCH IMMUNITY, IS SUCH A DENIAL 
OF EQUAL PROTECTION OF THE LAWS AS TO BE VIOLATIVE OF 
DUE PROCESS. 


While the equal protection clause of the Fourteenth Amendment is 


not applicable to the District of Columbia, Neild v. District of Columbia, 


71 App. D.C. 306. 110 F.2d 246 (1940); O'Connor v. District of Columbia, 
80 U.S. App. D.C. 351, 153 F.2d 225 (1946), the privilege of equal protec- 
tion of the laws does exist, dependent upon the due process clause of the 
Fifth Amendment and other provisions of the Constitution which are 
applicable to the federal government. O'Connor v. District of Columbia, 
80 U.S. App. D.C. 351, 153 F.2d 225 (1946). 


Chief Justice Warren said: 


"The Fifth Amendment, which is applicable to the Dis- 
trict of Columbia, does not contain an equal protection 
clause as does the Fourteenth Amendment which applies 
only to the states. But the concepts of equal protection and 
due process, both stemming from our American ideal of 
fairness, are not mutually exclusive. The ‘equal protection 
of the laws is a more explicit safeguard of prohibited un- 
fairness than ‘due process of law' and therefore we do not 
imply that the two are always interchangeable phrases. 
But, as this Court has recognized, discrimination may be 
so unjustifiable as to be violative of due process." Bolling 
v. Sharpe, 347 U.S. 497 (1953). 


There the Supreme Court held 


"that the Constitution of the United States, in its present 
form forbids, so far as civil and political rights are con- 
cerned, discrimination by the General Government, or by 
the states, against any citizen because of his race... 
Liberty under law extends to the full range of conduct which 
the individual is free to pursue, and it cannot be restricted 
except for a proper governmental objective.” 


The due process clause of the Fifth Amendment to this extent en- 
compasses equal protection. 
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"The due process clause requires that every man shall 
have the protection of his day in court, and the benefit of 'the 
general law, a law which hears before it condemns, which 
proceeds not arbitrarily or capriciously but upon inquiry, 
and renders judgment only after trial, so that every citizen 
shall hold his life, liberty and property under the protection 
of the general rules which govern society." Hurtado v. | 
California, 110 U.S. 516, 535 (1884). 


"Immunity granted to a class however limited having 

the effect to deprive another class, however limited, of a 

personal and property right is just as clearly a denial of 

equal protection of the laws to the latter class as if the | 

immunity were in favor or the deprivation of the right per- 

mitted, worked against, alarger class." Truax v. Corrigan, 

257 U. S. 312, 333 (1921). 

The contention of the appellant is that, under the statutory law, the 
judgment creditor can garnish the wages of his debtor. The courts have 
created an exception to this, that the wages of federal employees can 
not be garnished. This is now part of the general law of the United States. 


The courts have further recited that sequestration is equally forbidden. 


They have thus granted an immunity to a class (federal employees) 
to the effect of denying a personal and property right of a judgment 
creditor to collect his judgment. We regard this fundamental discrimina- 
tion such a denial of equal protection as to be violation of due process 


applicable to the federal government through the Fifth Amendment. 


That this exception is court-made law does not render inapplicable 
the Fifth Amendment due process clause, with all the implications of 
equal protection of the laws. A deprivation of property and a denial of 
property right through judicial decision is prohibited by the Fifth Amend- 
ment with its equal protection implications. Shelley v. Kraemer, 334 U.S. 
1 (1947); American Federation of Labor v. Swing, 312 US. 321 (1941); 
Brinkerhoff- Faris Co. v. Hill, 281 U.S. 673, 680 (1929). | 


Only if there is a proper public purpose, or proper governmental 


objective (Bolling v. Sharpe, 347 U.S. 497 (1953) ), could such an exception 
be fair and constitutional. But as to sequestration, which is the remedy 
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sought by the appellant in this case, there is no public objective supported. 


The reasons for the law have been twofold, the additional administration 
put on the federal government and sovereign immunity, neither of which 
are applicable to sequestration. The law extends further than the public 
policy it is said to be fostering. 

Al that remains is the clear immunity given to federal employees, 
beyond that necessary. that their wages may not be reached, anda 


property right of a judgment creditor. otherwise his, deprived of him. 


IV 


THE BASIS OF THE RULE AGAINST THE GARNISHMENT OF THE 
WAGES OF FEDERAL EMPLOYEES IS PUBLIC POLICY, WHICH, 

ONCE VALID. IS NO LONGER SO. AND WHERE THE REASON FOR 
THE RULE NO LONGER EXISTS. THE RULE ITSELF MUST FAIL. 

It is submitted that as to the question whether the wages of federal 
employees can be garnished, this court can alter the law. Whena court 
has determined what the law is. where the words of the Constitution or a 
proclamation of the Legislature gives it no guidance, a court can change 
that law without a declaration from Congress. We submit that this doc- 
trine (against the garnishment of wages of government employees) is 
based primarily on general policy considerations, which, once valid, are 


no longer So. 


Evidence of such shift in public policy comes from Congress itself. 
In 1944, Representative Kefauver (D.-Tenn.) introduced a bill which, if 
enacted into law, would have made the wages of federal employees subject 
to garnishment. 90 Cong. Rec. 2229 (1944). It passed the House but did 
not become law, it seems, because of Senate inactivity on the bill. How- 
ever, this vote by the United States House of Representatives is evidence 
of the shift in public policy. In addition, some thirty-nine of the states 
now authorize the garnishment of salaries and wages of employees of 
state, county and municipal governments. 90 Cong. Rec. 2235 (1944) 
(Remarks of Rep. Kefauver) (See also p. 3, supra.) It is to be noted that 
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there has been no adverse effect on the administration of these govern- 


ments. 


The appellant asks this Court to take judicial notice of the state of 
the federal government, matured and established in its operation and 
administration — far different from the government as it existed in 1846, 
the year of Buchanan v. Alexander. There was a need then to fortify the 


government with immunities. It is less so today. 


The appellant asks this Court to take judicial notice cf the expansion 
of the federal government into commerce and health, the founding of 
hundreds of government instrumentalities for the general welfare. 


With such ever-increasing expansion, more people are employed by 
| 

the federal government, and, the law being what it is, more citizens are 

potentially deprived of remedies they might otherwise have as judgment 


| 
Nor is the additional administration a real problem. In a letter to 


creditors. 


Rep. Kefauver by Charles Henderson, head of Reconstruction Finance 
Corporation (which the Supreme Court held could be garnished because of 
a clause in its charter), the procedure was outlined. 90 Cong. Rec. 2234 
(1944): | 


"The Marshal serves the writ upon an Assistant Secre- 
tary, who promptly advises the Treasurer and the payroll 
section of service of the writ, refers it to one of our (RFC) 
lawyers. The lawyer communicates with the debtor and tells 
him that if he does not arrange with his creditor for a release 
of the garnishment, the Corporation after 7 or 8 days sénds a 
brief answer to clerk of Court stating the amount of salary or 
wages due the debtor. Then Court enters judgment of con- 
demnation for the amount due the creditor. The clerk of the 
Court advises RFC that the judgment of condemnation has 
been entered and the Corporation pursuant thereto, issues a 
check to the creditor for the amount of judgment. When the 
procedure has been once set up, the amount of work entailed 
is negligible. | 
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Statutes already exist which provide for the administration of funds in 
instances similar to this. (See especially U.S.C. Tit. 5 Sec. 46b) (also 

5 U.S.C. sec. 84d, 46c! 46d, 84d). It is submitted that taken as a whole: 
the strong posture of federal government, its highly mechanized adminis- 
tration, 2 procedure already Set up which could accommodate this change 
in law. the inequitable position of the judgment creditor with a claim 
against 2 federal employee — the public policy considerations which 


formed a basis for the law no longer exist. and the law itself must fail. 


That the Court can change this law is supported by the opinion of 


Attorney General Legare, 3 Ops. Atty. Gen. 718 (1851): 


“The executive should not consent to place the Govern- 
ment of the United States which is not liable without its 
special consent, to be questioned in its own courts, to be 
made compulsively accountable as a stakeholder or garnishee 
to its debtors, their assignees or creditors at least without a 
judicial decision to that effect by the highest court known to 
the laws.” 


Further. there is a2 precedent for such a change. Waterbury V. 
Board of Commissioners of Deer Lodge County. 10 Mont. 515, 522-523, 
96 Pac. 1002. 1005 (1891) (before a statute was enacted allowing garnish- 


ment of government employees). There the Supreme Court of Montana 


summarized the history of law on the subject and its resulting rationale. 


“The question has been often before American Courts, 
and although the decisions are not uniform, ina large 
majority of the cases, it has been held the writ (of garnish- 
ment) would not lie (against 2a government employee). The 
reason given for these decisions is uniformly the same... 
"It must be decided as a question of public policy . . . To 
permit the great public duties of this corporation to be im- 
perfectly performed, in order that individuals may the better 
collect their private debts would prevent the great objects of 
its creation.’ (quoting an Illinois decision as typical of the 
majority)... 

"Yet the argument of public policy as to inconvenience 
to the country and its officers does not reach our mind with 
sufficient force to impair another view of law of right that 
is recognized throughout the civilized world, i.e., that 
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debtors should pay their debts. This of course with the | 

modification that the means of livelihood be left to the 
debtor, which view is embodied in the laws of exemption 
from execution, which in this state are very liberal." 


We submit that on public policy grounds alone, the present law can 


be changed. 


CONCLUSION | 


Because the sequestration procedure prayed for by the appellant 
neither hinders nor adds in any way to the administration of the federal 


government and its public functions; 


Because also the United States is not at any time brought inasa 
party to the suit or the execution of the judgment, nor is public money 
expended; 


These policy reasons which might exist for the rule that the wages 
of federal employees cannot be garnished have no applicability to the 
procedure prayed for by the appellant. It is urged that former cases 


dealing with this issue are dictinguishable. | 
To deny this relief is to extend the bounds of an immunity given a 


class, federal employees, beyond that necessary to implement a public 
objective. We submit that such an extension of the immunity ' lisa 
deprivation of equal protection of the laws as to the plaintiff judgment 
creditor, such that it is a denial of due process under the Fifth Amend- 


ment. 


We submit, therefore, that the District Court erred in denying our 
order without a hearing to appoint a sequestrator and for a mandatory 
injunction compelling the appellee to turn over his paycheck to the 
sequestrator appointed by the Court. | 


Further, it is submitted that this court can change the rule against 


garnishment of federal employees’ wages, that the policy reasons which 


form the basis for the rule, being no longer valid, the rule itself must 


fail. 
Respectfully submitted, 


KARL G. FEISSNER 


Miller, Brown & Gildenhorn 
1511 K Street, N. W. 
Washington 5, D. C. 


Attorney for Appellant 


Copy of Judgment. Filed August 10, 1960 


Complaint, Filed March 10, 1962 


Affidavit in Compliance with Soldiers and Sailors Civil Relief 
Act of 1940, signed by Kar] G. Feissner, April 13, 1960 


Proposed Order for Appointment of Sequestrator and Mandatory 
Injunction 


Motion for Appointment of Sequestrator and Mandatory Injunction, 
Filed April 20, 1962 


Denial of Motion, Filed April 30, 1962 


Notice of Appeal, Filed May 17, 1962 


JOINT APPENDIX 


[ Filed August 10, 1960] 


IN THE MUNICIPAL COURT 
FOR THE DISTRICT OF COLUMBIA 


EARL CLARK, JR. ) 
Plaintiff 


) 
z 
) 
) 


MC 2720-60 


WILLIAM J. BROCK M 24136-57 


Defendant 
COPY OF JUDGMENT 
March 3, 1958 Judgment for Plaintiff, on 
Ex parte proof, for $1,381.62 
Interest on $1,381.62 at 6% 3 
per annum from 2/26/59 | 3.50 
Cost of copy | .50 
Total $1,385.62 
Witness The Honorable Chief Judge of said Court, This 8th day of 
August AD 1960. | 
/s/ Walter F. Bramhall | 
Clerk 


: 
/s/ James Dawson 
Deputy Clerk 


[ Filed March 10, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EARL CLARK, JR. ) 
1800 Nichols Avenue, S. E. ) 
Washington, D. C. ) 
Plaintiff, ) 
v. ) Civil Action No. 803 - 62 
) 
WILLIAM J. BROCK ) 
1821 Savannah Street, S. E. ) 
Apartment 204 ) 
Washington, D. C. ) 
or ) 
at place of employment ) 
U.S. Soldiers Home ) 
Washington, D. C. ) 
Defendant ) 


COMPLAINT 
(For Appointment of Sequestrator and Mandatory Injunction) 


1. This Court has jurisdiction under its general equitable powers 
and by virtue of a docketed judgment in this Court hereinafter described. 

2. Onor about February 26, 1959, plaintiff was awarded judgment 
against the defendant in the Municipal Court for the District of Columbia 
in the amount of $1,381.62 plus interest and costs. 

3. On or about August 10, 1960, plaintiff caused the above described 
judgment to be docketed in this Court and here denominated as MC 2720-60. 

4. Thereafter, on February 23, 1961, an oral examination of the de- 
fendant debtor was held pursuant to the Rules of the Municipal Court of the 
District of Columbia, at which time it was ascertained that the defendant's 
sole income was from an employment with the U.S. Government and that his 
sole asset save necessary household furnishings was a 1960 Oldsmobile 
Sedan, upon which he owed and presently owes a balance greater than its 
worth, to wit, $3,608.64, which was sold to him on April 11, 1960, by a new 
car dealer in this city and financed by a financing company in this city. 

5. Thereafter, on March 16 April 22, June 1, and July 2, 1961, the 
defendant has paid plaintiff small sums on said judgment, to wit, $15.00 
each date above mentioned. 
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6. At the present time plaintiff has no adequate remedy at law for 
the collection of his valid judgment in that the defendant is employed by 
the United States Government and is not subject to attachment proceedings, 
and that his sole asset is encumbered to an amount greater than its value 
and in fact is subject to a conditional sale. 

7. At the time defendant was sold his 1960 Oldsmobile by a 
dealership of this city and financed by a finance company of this city, his 
judgment in the Municipal Court of the District of Columbia was a matter 
of public record and in fact was recorded in the office of local credit 
reporting agencies; this plaintiff therefore averring that the agency and 


finance company which sold and participated in the sale of the 1960 
Oldsmobile knew or should have known of this defendant's outstanding 


obligation to plaintiff. 

WHEREFOR, the premises considered, plaintiff prays: 

1. For judgment of this Court appointing a sequestrator to disburse 
the payroll check of the defendant in the manner hereinafter described. 

2. For a mandatory injunction directing the defendant to turn over 
his payroll check to the sequestrator appointed by this Court. 

3. For instructions from this Court directing the sequestrator to 
deduct from the payroll check of defendant the amount lawfully allowed by 
attachment proceedings in this jurisdiction and pay the same to plaintiff 
with the balance being distributed to defendant, and for such other relief 
as the merits of the case may require and which to the Court may appear 
just. 

MILLER, BROWN AND GILDENHORN 


By: /s/ Karl G. Feissner 
Attorney for Plaintiff 
1511 K Street, N.W. 
Washington 5, D.C. 
DI 7-1111 


AFFIDAVIT IN COMPLIANCE WITH SOLDIERS AND 
SAILORS CIVIL RELIEF ACT OF 1940 


DISTRICT OF COLUMBIA, ss: 

Karl G. Feissner. being first duly sworn, on oath says that he is 
the plaintiff in the above entitled cause (that he is the duly authorized 
agent of Earl Clark. Jr., the plaintiff in the above entitled cause and 
makes this affidavit in his behalf). 

Affiant states that he makes this affidavit pursuant to the provi- 
sions of the Soldiers and Sailors Civil Relief Act of 1940 and the provi- 
sions of the Soldiers /and Sailors Civil Relief Act Amendments of 1942; 
that on behalf of plaintiff he has caused careful investigation to be made 
to ascertain whether or not the above-named defendant is (are) in the 
military service of the United States or its Allies and that as a result of 
said investigation affiant has discovered and does hereby allege that said 
defendant is (are) not in the military service of the United States or its 
Allies, that is to say’ said defendant is (are) not a member of the Army 
of the United States, the United States Navy, the Marine Corps, the Coast 
Guard and is not an officer of the Public Health Service detailed by proper 


authority for duty either with the Army or Navy, and said defendant is (are) 


not on active duty with any branches aforesaid, nor is said defendant under 
training or education under the supervision of the United States preliminary 
to induction into the military services; and the defendant is not serving 
with the forces of any nation with which the United States is allied in the 
prosecution of any war, nor has said defendant been ordered to report for 
induction under the Selective Training and Service Act of 1940, as amended, 
nor is the defendant 'a member of the Enlisted Reserve Corps ordered to 
report for military service, but is employed as a hospital attendant. 
Subscribed and sworn to before me this 13th day of April 1960. 


/s/ Edward Carr 
Notary Public, D.C. 
Karl G. Feissner 
1511 K Street, N.W. 
Attorney for Plaintiff 


[ Took default April 13, 1962; see Docket Record] 


PROPOSED ORDER FOR APPOINTMENT OF SEQUESTRATOR 


AND MANDATORY INJUNCTION | 
| 


This cause having come before the Court on the motion of plaintiff 


for the appointment of a sequestrator and mandatory injunction, and the 


Court having considered the motion and pleadings, it is by the Court this 


day of May, 1962 


ORDERED, that James C. Cacheris, Esquire, be and a hereby is 
appointed sequestrator of the payroll check of the defendant with instruc- 
tions to negotiate said check and pay over to plaintiff the amount allowed 
by law in wage attachment and to then distribute the balance to defendant 


after withholding any authorized costs or bond premiums; and it is further 


ORDERED, that defendant William J. Brock shall, ee upon 
its receipt, upon pain of contempt, turn over to the said sequestrator his 
payroll check from the United States Government for each and every pay 
period until his debt which is the subject matter of plaintiff's complaint 


and the subject matter of an existing judgment of this Court, be extinguished. 
| 


By the Court: 


[ Filed April 20, 1962] 


MOTION FOR APPOINTMENT OF 
SEQUESTRATOR AND MANDATORY 
INJUNCTION 


Comes now the plaintiff and moves this Court for the appointment 
of JAMES C. CACHERIS as sequestrator of the payroll check of defendant 
and for mandatory injunction requiring the defendant to turn over his 
payroll check to said sequestrator; and for cause counsel refers to the 
complaint herein filed, the fact of default is noted by the Clerk and 
photostats of attached correspondence sent to the defendant. 

MILLER, BROWN & GILDENHORN 


By: /s/ KarlG. Feissner 
Suite 1043 - Investment Bldg. 
Washington, D.C. 
Attorneys for plaintiff 


POINTS AND AUTHORITIES 
D.C. Code, Title 11, Section 326, 1961 edition. 
[ Certificate of Service and Notice] 


[Denied - Judge Hart - April 30, 1962] 


[ Filed May 17, 1962] 
NOTICE OF APPEAL 
Notice is hereby given that EARL CLARK, JR., plaintiff above 
named, hereby appeals that the United States Court of Appeals for the 
District of Columbia Circuit from the fiat order and final judgment of this 


Court entered on April 30, 1962, denying plaintiff's motion for appointment 


of sequestrator and mandatory injunction. 
MILLER, BROWN & GILDENHORN 


By: /s/ Karl G. Feissner 
Suite 1043 - Investment Bldg. 
1511 K Street, N.W. 
Washington, D.C. 
[ Certificate of Service] Attorneys for Plaintiff 


